
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/EC/280/2000/NJ 

In the complaint between: 

 

NP Bakumeni Complainant 
 

and  

 

Old Mutual Staff Retirement Fund Respondent 
  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the office of the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act of 1956 (“the Act”).  The complaint relates to 

the payment of a death benefit in terms of section 37C of the Act, in particular, whether 

a certain Ms Mdedetyana qualified as a dependant as defined in section 1 of the Act.  

 

2. No hearing was held in this matter.  An investigation was conducted by my 

investigator, Naleen Jeram.  Accordingly, in determining this matter I have relied 

exclusively on the documentary evidence and written submissions gathered during the 

course of Mr Jeram’s investigation.   

 

3. The complainant is Nomthandazo Priscilla Bakumeni, an adult female of Amalinda, 

East London, Eastern Cape.  The complainant is unrepresented. 

 

4. The respondent is Old Mutual Staff Retirement Fund, a pension fund duly registered 

under the Act (“the fund”).  The fund is represented by its principal officer, Mr 

Malcolm Rhodes.  The management board of the fund has appointed two employer 
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nominated and two elected members of the board to a claims committee, who meet on 

a monthly basis to consider the payment of death benefits.  The committee is 

responsible for deciding whom to regard as a dependant of the deceased member and 

how the benefit should be distributed amongst the various dependants and nominees. 

 The committee considers all information that can be obtained on the dependants and 

nominees.  The employer’s human resources administration departments undertake 

the initial research for the claims committee and compile a detailed report and 

recommendation on the family circumstances and the income needs of the family and 

beneficiaries.  However, in terms of the rules of the fund, the board of management 

has a full discretion to determine how much of the death benefit should be paid as a 

cash lump sum and how much should be used to purchase a pension for any particular 

beneficiary.   

 

5. Mr Bakumeni the late husband of the complainant was a member of the fund.  On 26 

June 1998 Mr Bakumeni died in a motor vehicle accident (“the deceased”).  A death 

benefit of R427,810.25 payable by the fund became available for distribution.  In 

addition, R699,331.57 from the Three Anchor Benefit Fund also became available for 

distribution at the discretion of the trustees of that benefit fund.  The Three Anchor 

Benefit Fund was a benefit fund approved for income tax purposes in terms of the then 

paragraph C of the Income Tax Act.  The actual distribution from the benefit fund 

appears below. 

 

6. The claims committee of the respondent fund in determining the pool of beneficiaries 

and effecting an equitable distribution considered the following factors and information 

(as at the date of death of the deceased) : 

 

6.1. Mrs NP Bakumeni (39 years of age) was the widow of the deceased.  However, on 

14 August 1997 she obtained a domestic violence interdict against the deceased, 

whereafter they ceased living together.  She is employed as a nurse at the Cecil 

Mkwane Hospital and prior to her husband’s death earned a gross income of 
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R4,600.00 per month.  Her monthly income needs amounted to R7,800.00 

inclusive of expenditure incurred for the care of her daughters.   

 

6.2. Mrs G J Tokwe (63 of age) was the deceased’s unemployed mother.  The 

deceased had contributed R800.00 to his mother on a monthly basis to take care 

of her daily living expenses. 

 

6.3. Mr K Z Bakumeni (17 years of age) was the deceased’s son.  He lived with his 

mother, Ms TRP Njokwana, who was the deceased’s second divorced wife.  The 

deceased contributed R705.00 per month in respect of his son’s school fees and 

daily living expenses. 

 

6.4. Ms SK Bakumeni (8 years of age) was the deceased’s daughter.  She lived with 

her mother, the complainant. 

 

6.5. Ms BAM Bakumeni (4 years of age), the deceased’s daughter who also lived with 

the complainant. 

 

6.6. Ms N Mdedetyana (33 years of age), who was living with the deceased since the 

complainant had obtained the court interdict in August 1997. A child (MSH 

Bakumeni) was born from this union.  The deceased was living with Ms 

Mdedetyana immediately prior to his death had contributed an amount of 

R2,000.00 towards both her and their daughter’s daily living expenses.  Ms 

Mdedetyana was employed as a nurse by the Eastern Cape Health and Welfare 

department and prior to the deceased’s death earned a gross income of R4,931.75 

per month.  Her monthly income needs amounted to R2,200.00 inclusive of 

expenditure incurred for the care of the deceased’s daughter. 

 

6.7. Ms MSH Bakumei (9 months of age) was the daughter of the deceased.  She was 

living with her mother, Ms Mdedetyana and the deceased immediately prior to his 
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death. 

 

6.8. The deceased also submitted a beneficiary nomination form, dated 4 October 1996 

in which he expressed his wishes as follows: 

 
 
Surname 

 
First Name(s) 

 
Date of Birth 

 
Relationship 

 
% Allocation 

 

Bakumeni 

Nomthandazo 

Priscilla 

 

11/08/58 

 

Wife 

 

20% 

 

Bakumeni 

Sinethemba 

Khanyisa 

 

4/12/89 

 

Daughter 

 

30% 

 

Bakumeni  

Bugegwa Majorie 

Akhoma 

 

6/01/94 

 

Daughter 

 

30% 

 

Bakumeni 

Khanyile 

Zieth 

17/08/80 

17/08/80 

 

Son 

 

10% 

 

6.8 The committee considered the deceased’s first and second divorced wives and 

correctly deemed them to fall outside the definition of dependant. 

 

6.9 The committee also considered the distribution arising out of the Three Anchor 

Benefit Fund.  The benefit allocation in this fund was as follows: 

 
R  20,000 - Old Mutual (advance to the complaint) (funeral expenses). 

R163,420 - The Perm in favour of NP Bakumeni in settlement of outstanding 

bond. 

R  33,074.61 - The complainant to settle a motor vehicle debt. 

R132,836.95 - The complainant, Mrs NP Bakumeni. 

R  50,000 - SK Bakumeni (minor daughter) to be placed in trust in Old Mutual 

Fund Benefit Trust c/o Syfrets, to age 25. 

R  50,000 - BAM Bakumeni (minor daughter) to be placed in trust in Old 

Mutual Fund Benefit Trust c/o Syfrets, to age 25. 

R  50,000 - KZ Bakumeni (son) to be placed in trust in Old Mutual Fund 

Benefit Trust c/o Syfrets, to age 25. 
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R  50,000 - H Bakumeni (minor illegitimate daughter) to be placed in trust in 

Old Mutual Fund Benefit Trust c/o Syfrets, to age 25 

R150,000 - Ms N Mdedetyana (partner) 

 

7. Based on the above factual considerations, the claims committee effected the 

following distribution in terms of section 37C of the Act: 
R85 562.05 (20% of the benefit) - the complainant, NP Bakumeni 

R64 171.54 (15% of the benefit) - the daughter, SK Bakumeni 

R64 171.54 (15% of the benefit) - the daughter, BAM Bakumeni 

R64 171.54 (15% of the benefit) - the partner, Ms N Mdedetyana 

R64 171.54 (15% of the benefit) - the illegitimate daughter, H Bakumeni 

R64 171.54 (15% of the benefit) - the son, KZ Bakumeni 

R21 390.51 (5% of the benefit)   - the mother, Ms GJ Tokwe 

 

8. Therefore, in summary, the total death benefits arising out of the respondent fund and 

benefit fund were as follows: 

 

 
 
Dependant 

 
Accumulated credit 

Insured  
Death Benefit 

 
Total Benefit 

The complainant, NP 

Bakumeni 

 

R85 562.05 

 

R349 331.56 

 

R434 893.61 

The daughter, SK 

Bakumeni 

 

R64 171.54 

 

R50 000 

 

R114 171.54 

The daughter, BAM 

Bakumeni 

 

R64 171.54 

 

R50 000 

 

R114 171.54 

The partner, Ms N 

Mdedetyana 

 

R64 171.54 

 

R150 000 

 

R214 171.54 

The illegitimate 

daughter 

 H Bakumeni  

 

R64 171.54 

 

R50 000 

 

R114 171.54 

The son, 

 KZ Bakumeni 

 

R64 171.54 

 

R50 000 

 

R114 171.54 

The mother, Ms GJ    
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Tokwe R21 390.51 0 R21 390.51 

Total R427 810.26 R699 331.56 R1 127 141.82 

 

9. The complainant is dissatisfied with the decision of the committee, in particular, the 

inclusion of Mrs Mdedetyana and her child as a dependant.  In this regard she 

contended: 

 
I disagree with the pension fund decision of taking the girlfriend – Ntombizandie Mdedetyana as 

a dependant, who is working full time as Professional Nurse and earn money (sic), and who was 

involved with a married man and fell pregnant purposely or intentionally because she was quite 

aware I am his wife as we both work in the same hospital. 

 

I am really not happy and disagree with the board ruling on this regard, as I, the legal wife and 

my children have to forget our benefits because a sum of R328 343.08 has to be allocated for a 

girlfriend and her child.  I am also left battling alone with my husband’s huge debts as I am the 

Executor of the Estate. 

 

However, in her subsequent submissions she conceded that she has no objection 

to Ms Mdedetyana’s child being classified as a dependant and being included in the 

distribution. She seeks an order directing the fund to recover the R64,171.54 paid 

to Ms Mdedetyana and redistribute the said amount to the remaining dependants.   

  

10. Mr Rhodes acting on behalf of the fund firstly referred to the definition of dependant 

contained in the Act, which reads: 

 
dependant, in relation to a member, means 

 

(a) a person in respect of whom the member is legally liable for maintenance; 

 

(b) a person in respect of whom the member is not legally liable for maintenance, if such person 

 

(i) was, in the opinion of the board, upon the death of the member in fact dependent on 

the member for maintenance; 
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(ii) is the spouse of the member, including a party to a customary union according to 

Black law and custom or to a union recognized as a marriage under the tenets of any 

Asiatic religion; 

(iii) is a child of the member, including a posthumous child, an adopted child and an 

illegitimate child; 

 

(c) a person in respect of whom the member would have become legally liable for maintenance, 

had the member not died; 

 

11. Mr Rhodes contended that Ms Mdedetyana and the deceased were living together 

from August 1997 until the death of the deceased on 26 June 1998.  Furthermore, 

the deceased had been supporting Ms Mdedetyana and their child in the amount of 

R2,000.00 per month prior to his death.  In this regard, he annexed an affidavit from 

Ms Mdedetyana, in which she deposed that the deceased was contributing 

R2,000.00 per month, which was used for the maintenance of the household in 

respect of telephone accounts, groceries, clothes, electricity, water and other 

expenses of the child.  According to Mr Rhodes, based on the above information, the 

committee concluded that Ms Mdedetyana fell within paragraph b(i) of the definition 

of dependent, in terms of which, she was in fact dependant on the deceased for 

maintenance at the time of his death.  Accordingly, he concluded that Mrs 

Mdedetyana was a dependant as defined in the Act and entitled to share in the death 

benefit and requested the complaint to be dismissed. 

 

12. The definition of dependant creates three categories of dependants.  The first 

category set out in paragraph (a) requires the beneficiary to be dependant on the 

member for maintenance, where such dependency is a result of a legal duty arising 

out of a statute or a common law.  Paragraph (b) regulates the position of 

beneficiaries dependant on the member where there is no duty of support in terms of 

the law, for example, an independent adult child.  The third category outlined in 

paragraph (c) refers to persons who are currently not dependant on the member for 

maintenance, but in respect of whom the pension fund member could potentially 
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become liable for maintenance at some future date.  

 

13. With regard to the second category of dependant in paragraph (b), in particular, 

paragraph (b)(i), the beneficiary qualifies as a dependant, if in the opinion of the 

board of management, “…upon the death of the member he was in fact dependant 

on the member for maintenance.”.  Maintenance is undefined in the Act.  

Maintenance is defined in the Concise Oxford Dictionary (10th Edition) as follows: 

 
Maintenance n. (1) the process or state of maintaining or being maintained. (2) a husband’s or 

wife’s provision for a spouse after separation or divorce. (3) law, historical the former offence of 

aiding a party in a legal action without lawful cause. 

 

14. The issue of maintenance has frequently appeared before our courts, especially in 

respect of maintenance orders made in divorce cases.  In such instances, our 

courts have rejected the notion that maintenance is limited to feeding and providing 

shelter unless the parties agree otherwise. In Hawthorne v Hawthorne [1950] 3 SA 

304 (C) at 304A-G, Herbstein J, generally commented as follows on the definition 

of maintenance: 

 
…The applicant was to have the custody of the children with the obligation of maintaining them 

in the narrow sense of feeding them and giving them shelter. But she would necessarily have 

had to do much more for them.  She would have to clothe and educate them, give them such 

medical attention as they might require and provide them generally with all those things which, 

having regard to the quality and station in life of the parties, were required for their proper 

upbringing.  In law the respondent would have been liable to contribute his share of the cost of 

all these; in the absence of agreement between the parties the Court would have fixed his 

contribution.  In this case the parties agreed upon a sum of 12s. 6d. per week for each child and 

this figure was no doubt agreed upon with due regard to the respondent’s ability to pay.  But 

there can be little doubt that it was wholly inadequate to cover the cost of maintaining the 

children.  Even in 1929 when the pound had a greater purchasing power than it has today, 12s. 

6d. per week would not have covered the cost of feeding, clothing, sheltering and educating a 

growing lad however young.  Now maintenance, as was said by Scott, I, in Ackworth v Ackworth 

(1943 P. at p.22). 
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“is a very wide word… It includes much more than food, clothes, traveling and so on”. 

  

Naturally regard must be had to the position in life of the parties (see in re Estate Visser (1948 

(3), S.A.L.R 1129 at pp. 1135-6 (CPD)) and authorities there cited. … 

 

Therefore, maintenance cannot be limited to provision for shelter and food only.  

Maintenance is a special type of obligation, in terms of which, one party literally 

maintains another.  Whether the scope and extent of maintenance may be given a 

monetary value will depend on the circumstances of each case.   In terms of 

paragraph (b)(i) the beneficiary needs to be factually dependant on the deceased at 

the time of his death for maintenance.  Adopting a purposive approach to 

interpretation and a reading of the definition of dependant as a whole (including the 

failure to define maintenance), I am of the view that it is the legislature’s intention to 

interpret maintenance as defined by our courts in the divorce cases, whereby 

maintenance need not only represent food and shelter.  

 

15. It is common cause that the deceased and Ms Mdedetyana were living together 

from August 1997 to the date of his death.  During this period, a child was born 

from this union.  Furthermore, the deceased was contributing R2,000.00 per month 

to the household in respect of food, water, electricity, telephone bills, etc. 

Therefore, I am satisfied that Ms Mdedetyana was in fact dependant on the 

deceased at the time of his death for maintenance in respect of the aforesaid 

expenses.  Therefore, she qualified as a dependant in terms of section 1 of the Act 

and is entitled to share in the death benefit.  Accordingly, the complaint is 

dismissed. 

 

 

 

 

Dated at CAPE TOWN this 5th day of October 2000. 
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___________________________ 

John Murphy 

Pension Funds Adjudicator 
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